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FRANCIS LIEBER — HIS LIFE AND HIS WORK 1 

Paet II 2 

VI. 

During the fourteen years that he occupied the chair of history 
and political economy at Columbia College, in the city of ISTew 
York, Francis Lieber displayed praiseworthy activity. This period 
of his life covered some restless years ; the theatre of operations was 
of a size whose equal can be shown by few historical dramas. Terror- 
stricken, the civilized world witnessed a tremendous struggle, whence, 
fortunately, the cause of civilization was to issue triumphant. The 
learned professor did not content himself with zealously performing 
his university obligations; neither was he satisfied with fulfilling 
his civic duties; he threw himself resolutely into the conflict; he 
fought with his tongue and his pen; he made himself the organizer 
and representative of a ceaseless propaganda for the Union cause 
against the secessionists; by his advice and by his legal works he 
gave the Federal Government the most valuable assistance. For a 
long time he had been occupied with public law; he now enlarged 
the field of his researches and his studies, and he studied ardently 
the laws of war and important problems of international law. The 
serious events taking place before his eyes led him, too, to write his 
opinions and to draft The instructions for the government of armies 
of the United States in the field, which will ever be an honor to him. 

It was in 1860 that Lieber entered into relations with Bluntschli 
and Laboulaye, and bound himself to them in a close friendship ; 
they were liberal, too; they also wanted to see progress. He iised 
to like to say " that he had formed with these illustrious publicists a 
' scientific clover-leaf ' representing the international character of 
Anglo-American, German, and French civilization." 

i Translated from the French by W. Clayton Carpenter of the District of 
Columbia Bar, Washington, D. C. 
2 Part I., this Journal, January, 1911, p. 84. 
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Johann Caspar Bluntschli was born in Zurich in 1808; he had 
taught law in his native city; in 1848, he had been made professor 
at the University of Munich ; after 1861 he taught at Heidleberg. Up 
to the time he became connected with Lieber he had been especially 
occupied with private and public law ; in 1838-1839 he had published 
Staats-und Rechtsgeschichte der 8tadt und Landschaft Zurich. Later 
he had edited the Civil Code of Zurich; he had also composed a 
treatise on general public law, which, in successive editions, formed 
an important work. The works on international law which made the 
reputation of the Swiss jurisconsult began to appear in 1866 ; in 
fact, it was the Instructions of Lieber concerning the laws of war 
which made Bluntschli determine to undertake the drafting of his 
book on international law. A circumstance without great import- 
ance, but worthy of note, is the fact that Bluntschli had become 
acquainted with Niebuhr, who had been the devoted patron of Lieber. 
That took place in 1828 and 1829. The young student at Bonn 
had taken a course of lectures which the learned historian of Borne 
was giving there, not as a professor, but as a member of the Academy 
of Sciences, and Bluntschli had retained an excellent recollection 
of the teachings of Mebuhr. 

Edouard-Bene Lefebvre de Laboulaye was born at Paris in 1811. 
He had studied law, and after a stay in Germany, he had com- 
menced to practice the profession of the law in the capital of France. 
In 1838 he had left the bar for some time to enter business life, and 
in this way he became a member of the firm of Leon and Laboulaye 
Brothers, who manufactured type for printing ; this explains how he 
happened to be called " Type-founder " in the learned memoire enti- 
tled History of the law of real property in Europe from Constantine 
to our Time. Alphonse Rivier rightly said that Laboulaye, a fervent 
disciple of the historical school, was one of its authoritative represen- 
tatives in French-speaking countries. In 1849 Laboulaye was named 
professor of comparative legislation in the College de France, and by 
his teachings contributed much to disseminate the opinions and ideas 
current in foreign countries through the learned society of his 
native country; in this way he served as a connecting link between 
more than one foreign civilization and French civilization, and he 
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may be mentioned with honor among those who aided in making the 
institutions of the United States beloved in Trance. 

The friendship uniting Laboulaye with Lieber and Bluntschli was 
broken in 1870. Ardent patriot that Laboulaye was, he felt wounded 
by the violent expressions of the sentiments of the latter two, when 
Germany was crowned with victory. Doubtless the break was re- 
grettable ; but no one would dare blame the French publicist. How- 
ever that may be, from the ten years of what may be called " col- 
laboration " there came forth great fruits. Thanks to Laboulaye, 
European public opinion was enlightened and the cause of the 
Northern States found an eloquent defender; thanks to Bluntschli, 
when the war was over and there arose important questions of re- 
sponsibility based upon the duties of neutral states, the American 
Republic had a wise and conscientious defender. 

Grave errors prevailed for a long time in Europe concerning the 
real causes of the Civil War. The legality of the contentions of the 
federal power was questioned; the noblest motives were attributed 
to the resistance of the South. The war had been raging for two 
years and the truth had not yet triumphed. Laboulaye wrote in 
1863: 

In England and in France the South has found numerous and clever 
advocates; they have presented its cause as the cause of justice and 
liberty. They have proclaimed the right of secession, they have not 
stopped at justifying slavery. Today these arguments are beginning to 
lose their strength. Thanks to publicists who do not compromise with 
their honor, thanks to M. de Gasparin, above all, the light has appeared; 
we know upon what to rely as to the origin and character of the rebel- 
lion. To every fair observer, it is evident that all the wrong is on the 
side of the South. 

But great effort was necessary to efface the deep traces left by the 
long work accomplished by all the partisans of reaction. It must 
not be forgotten that one of the principle sources of information was 
hostile to the Government of Washington: in a word, the diplomats 
accredited by the European states were, as a general rule, favorable 
to the Confederates ; they thought they could flatter their sovereigns 
by foreseeing the irreparable destruction of republican organization ! 
In the work of correction and justification, men like Laboulaye and 
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Bluntschli furnished valuable assistance, and thanks to Lieber, it 
was given to them to reveal the truth. The French writer, further- 
more, showed the government of Napoleon III what must be the 
final result of the success of the South over the North, if such a 
victory were possible. In 1863 he wrote : 

The triumph of the South would not profit even the South itself. 
There are no vessels in the South and with slavery there never will be 
any; it is England, which, from the first, will take over the cotton 
monopoly and furnish the South with capital and vessels. In a few 
words, the victory of the South means the reestablishment of England 
upon the continent from which she was driven by the policy of Louis 
XVI and Napoleon I. It means the exile of peace from the world. 

We have just recalled the fact that the works on international law 
by Bluntschli are connected with the Instructions drafted by Lieber. 
In 1866 on the eve of the Austro-Prussian War, the celebrated pro- 
fessor at Heidleberg published a book entitled Das moderns Kriegs- 
recht der civilisirten Staten als Rechtsbuch dargestellt. It was only 
a part of a more extensive work which was to treat of the whole of 
the science of international law and which actually appeared, in 
1868, under the title of Das moderns V oelherrecht der civilisirten 
Staten als Rechtsbuch dargestellt. The first publication set forth 
in the form of a code of 347 articles the rules of war of civilized 
states. The author said that he had taken as a model the Instructions 
drawn up by Lieber and sanctioned by Abraham Lincoln. " There is 
not to my knowledge," he added, " a similar war code in European 
literature. I have used its articles in great number, and, in part, 
textually." In the work devoted to international law he rendered 
new homage to his friend whom he calls " one of the most honored 
jurisconsults and philosophers of America; " he also emphasizes the 
fact that the Instructions are much more complete and further 
developed than the rules of European armies. He said : 

Since, from beginning to end, they contain general rules, relative to 
international law as a whole, and since, besides, the form in which they 
are expressed is in accordance with the actual ideas of humanity and 
the manner of conducting war among civilized peoples, their effect will 
certainly extend far beyond the frontiers of the United States. They 
will contribute powerfully to fixing the principles of the law of war. 
Since they are drawn up in accordance with the nature of things and 
according to the thought of our times, European states can not in this 
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particular stay behind the United States of North America without 
being put under the ban of public opinion, and being accused of not 
rising to the level of progress set by the international law of civilized 
humanity. 

In the month of August, 1869, Edouard Laboulaye wrote a preface 
for the French translation of Bluntschli's work on international law. 
In his turn, he brought into relief the merits of Francis Lieber : 

Bluntschli is not the first to have the idea of codifying international 
law; he tells us himself that what made him decide to undertake this 
delicate work was the reading of the Instructions for the government of 
the armies of the United States in the field, which were written by Dr. 
Lieber at the request of Stanton, Secretary of War, during Lincoln's 
presidency. In short, these instructions are a small masterpiece. It is 
not a small thing thus to have established law in the empire of force, 
by bringing under the yoke of the law the customs and even the excesses 
of war. Besides, the draftsman of these instructions is one of the most 
striking figures among the Jurisconsults of our times. By the events of 
his life he was predestined to write upon the subject of the legal relations 
of nations; he belongs to two different peoples, and, if I may use this 
word, he is " international " like Bluntschli, whom Germany had the 
wisdom to take from Switzerland. Both, torn from their native soils, 
transplanted to a new country, may be considered as citizens of the 
universal republic of nations, which both foresaw. Shall I venture to 
join myself to these two illustrious masters and say that if, at their 
desire, I recommend their work to the French-speaking public, it is not 
to render homage to them, of which they have no need; it is to bear 
testimony to the fact that French, English, and American, we join 
hands on the plane of justice and humanity? Law and truth have 
no bounds, and when these two friends and I interchange our ideas and 
hopes, we never think to ask one another if we speak the same language, 
and if we belong to the same country. 

These quotations are rather long, but we feel bound to reproduce 
them, because they are the testimony of important witnesses, who 
were qualified better than any one else to proclaim before the tribunal 
of history the moral and intellectual greatness of him to whom we 
devote these pages. There is even another witness, whose testimony 
we shall ask the reader to hear and weigh: it is Ghistave Rolin- 
Jaequemyns, born at Ghent in 1835. Having become a lawyer in 
that city, he had founded in 1869 the Revue de droit international 
et de legislation comparee, with Tobie-Michel-Charles Asser, then 
a lawyer at Amsterdam, and John Westlake, barrister at law in 
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London. From the foundation of the periodical he had come in 
touch with Francis Lieber through the intermediary of Bluntschli 
and Laboulaye. A short time after the death of Lieber he wrote : 

Our correspondence soon took on a more personal and intimate char- 
acter, and during these later years, in spite of the difference in age, and 
the ocean which separated us, a real friendship was established between 
us marked in a way by paternal tenderness on the one side and filial 
respect on the other. In this frequent and familiar exchange of letters 
it has been given me to know intimately the character and individuality 
of Lieber, to receive his immediate and confidential impressions concern- 
ing a number of men and things, to appreciate all the virility and 
delicacy, genius and depth of that chosen spirit. 

VII. 

We are not going to write the history of the Civil War of the 
United States, but since Francis Lieber took an active part in the 
discussions and debates, since he was frequently consulted by the 
Government of Washington, since his principal claim to fame — his 
Instructions — are intimately connected with the sanguinary 
struggle, we must, therefore, cite some facts and some names, recall 
a few dates and give a few figures. Need we insist that whatever 
may be the opinions which it was possible to form in the past con- 
cerning the causes of the rupture, the courage, the self-denial, the 
spirit of sacrifice, of the two belligerents were so great, that in our 
day there reigns only a feeling of profound respect and tender 
sympathy ? 

On November 6, 1860, Abraham Lincoln was elected President 
of the United States to succeed James Buchanan. While denying 
the constitutionality of the right of secession, which the people of 
the South affirmed, Buchanan showed himself very lenient toward the 
adversaries of the Union, and the latter, rendered more and more 
audacious, openly proclaimed their desire to break the federal pact. 
Several weeks before the election of November 6, 1860, South Caro- 
lina had already taken the initiative in really revolutionary measures. 
After the election the movement grew. November 17, 1860, the 
delegates of the different electoral districts of this state met ; Decem- 
ber 20 they voted to abrogate the act of May 28, 1788, by which 
their fathers had adhered to the Federal Constitution. In their 
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revolution they pretended to maintain that a government doubtless 
existed, but that this government was established by a contract be- 
tween the states and that it was subordinate to the two principles 
of the Declaration of Independence of July 4, 1776, that is to say, 
that the states are free and independent, and that, if the form of 
the government is destructive of its purpose, the people possess the 
right to change or abolish it. 

The Federal Government was not only stripped of will-power ; it 
lacked material strength. That was only too truly asserted during 
the last weeks of Buchanan's administration. At Charleston, in 
South Carolina, there were an arsenal and three forts which were 
part of the military property of the United States. One of these 
forts was Fort Sumter, the construction of which had been begun 
in 1829, but was not yet completed. Fort Sumter stood in the center 
of the port of Charleston. It was to furnish protection for a garrison 
of 650 men and to have 146 cannon. In fact, in 1860, it had 100 
men and 78 cannon. The people of Charleston attacked Fort Sumter 
and, in the beginning of the year 1861, the Federal Government 
tried to send 200 men into the fort. But the expedition failed. 
The disturbance soon became pronounced in several of the Southern 
states. February 4, 1861, the delegates of six states met at Mont- 
gomery, and February 8 they adopted a constitution " for the pro- 
visional government of the Confederate States of America." It 
established a congress comprising a senate and a house of representa- 
tives. February 18, Jefferson Davis was inaugurated president. 
March 4, that is to say, the same day on which Lincoln took over the 
power at Washington, the Confederate flag was unfurled from the 
capitol at Montgomery. The Confederate congress furthermore took 
the necessary measures to organize a distinct administration: it 
authorized the raising of 100,000 volunteers and the issuance of 
treasury notes ; it voted laws for the creation of a fleet ; it established 
courts of justice; it sent special commissioners to Europe for the 
purpose of obtaining the recognition of the new government, and 
negotiating commercial treaties. March 11, it voted a final con- 
stitution for the Confederate States. It differed from the Con- 
stitution of the United States in several points ; the sovereignty of 
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the states was affirmed; congress was forbidden to impose duties on 
foreign goods to protect an industry; slavery was admitted. 

February 28, 1861, Jeremiah S. Black, Secretary of State under 
the presidency of James Buchanan, had sent to the representatives 
of the United States a circular to show the revolutionary measures 
taken by some of the states of the Union and to inform them that 
emissaries from the rebel states were trying to obtain the recognition 
of the pretended Confederacy. March 9, 1861, William H. Seward, 
Secretary of State under Lincoln's presidency, renewed these 
instructions. 

Events of extreme importance took place in April. The majority 
of the forts and arsenals and other property of the United States 
which were situated in the seceding states had been seized without 
resistance, generally at the time of passage of ordinances of secession. 
April 12 the armed forces of South Carolina began the bombard- 
ment of Fort Sumter at Charleston. As we have seen, the fort was 
occupied by 100 men of the Federal army. April 13 there was 
another attack and at the end of a bombardment of thirty-six hours, 
more noisy than dangerous, the fort capitulated, April 15. The 
effect of this event was great ; the Union seemed to have been struck 
a mortal blow. By a proclamation on April 15, 1861, Lincoln 
called to arms 75,000 of the militiamen. Davis replied to this 
measure by inviting the Southerners to ask for letters of marque 
against merchant vessels. April 19 Lincoln declared in a proclama- 
tion " that he had deemed it advisable to set on foot a blockade of 
the ports within seven rebel states," and April 27, in another procla- 
mation, he extended the blockade. Concerning Lincoln's proclama- 
tion of April 15, 1861, an author, a contemporary of the events of 
which we are speaking, made an interesting remark : 

When 75,000 of the militia were called out, the President, still relying 
upon the Union sentiment of the South, announced his intention not to 
interfere with loyal men, but, on the contrary, to regard their rights as 
still under the protection of the Constitution. The action of Congress 
was in accordance with this policy. The war waged by the Government of 
the Union was then a personal war, a war against rebels, a war prosecuted 
in the hope and belief that the body of the people were still friendly to the 
Union, who, temporarily overborne, would soon right themselves by the 
aid of the army. Hence Congress declared and the President proclaimed 
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that it was not their object to injure men or to interfere with their 
rights or their domestic institutions. 

Everything changed very rapidly : the pretended government of the 
South had recourse to acts of sovereignty and war measures, and 
the Union Government was led to direct the war " no longer against 
' certain persons ' in the rebellious states, but to make a ' territorial 
war/ that is to say, a war against all persons inhabiting the belliger- 
ent territory." Lincoln's proclamation, dated April 19, concerning 
the blockade, was to the effect that every privateer acting by virtue 
of the pretended authority of the Confederate States would be treated 
as a pirate. 

We have already alluded to the opposition of European public 
opinion to the policy of the Washington Government, and the favor- 
able attitude in our continent toward the efforts of the Southerners. 
This was the result of several different elements. The European 
monarchies seemed to rejoice at the idea that the republican organiza- 
tion was irremediably condemned to destruction. Economic and in- 
dustrial questions were added to this first cause. Then came false 
notions, and especially that strange error that the South was fighting 
for self-government against oppression and tyranny. 

In England, France and Belgium, lack of cotton had led to the 
closing of a number of spinning-mills, and reduced a large working 
population to misery. The North seemed responsible for this 
calamity. In England alone half a million persons had to be assisted 
by the public at the close of 1862. Laboulaye, in 1863, wrote: 

Civil war, which for two years has divided and devasted the United 
States, has its reaction in Europe. The scarcity of cotton leads to great 
suffering. The workmen of Eouen and Mulhouse are no less injured 
than the spinners and weavers of Lancashire; entire populations are 
reduced to beggary, and in order to pass the winter they have no other 
resources and no other hope than private charity or government aid. 

English statesmen such as Lord John Russell, prime minister, and 
Lord Palmerston, secretary of foreign affairs, appeared very dis- 
dainful toward the statesmen of Washington. Gladstone, chancellor 
of the exchequer, who was the devoted partisan of Italy, appeared as 
an extreme reactionary in American affairs; people have tried to 
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explain this situation by saying that he was convinced that the state- 
rights of the South had been trampled under foot. It was he, who, 
even on October 7, 1862, dared to utter these words : " Jefferson 
Davis has made an army, has made a navy and, what is more, has 
made a Nation ! " On October 30, 1862, Napoleon III had ordered 
his minister of foreign affairs, Drouyn de Lhuys, to propose to the 
councils of London and St. Petersburg " that an armistice for six 
months should be pressed upon the North and the South." The plan 
fell through; England refused to adopt it, and Russia appeared 
favorable to the North. It is to be noted that this proposition made 
by Napoleon III had received the approval of a generally clear- 
sighted sovereign, King Leopold I of Belgium. In a letter ad- 
dressed to the French Emperor, October 15, 1862, the former had 
expressed the conviction that all attempts to re-establish the American 
Union were condemned to fail, that the separation was a fait accompli, 
and that the duty of the great powers was to recognize the independ- 
ence of the South or to employ any other method in order to secure 
peace. 

At one time hardly any man of high standing defended the cause 
of the North on the Continent. We have quoted a passage from 
Laboulaye on this subject. For England we may mention the 
glorious names of the Duke of Argyle, John Bright, Richard Cobden 
and Forster. The Duke of Argyle often rendered homage in 
eloquent terms to the heroic efforts of the defenders of the Union; 
Bright, Cobden and Forster did not cease to instruct public opinion 
in their country, to denounce the perils which the British Govern- 
ment stirred up, nor, in parliamentary debates and meetings, to over- 
come accusations, false criticism, deceptive allegations, put forward 
by the partisans of the Southerners. Finally, truth, as ever, 
triumphed. 

VIII. 

April 30, 1861, the British Government received from Lord 
Lyons, minister at Washington, exact information concerning events 
which had taken place in the United States: the bombardment of 
Fort Sumter and the raising of 75,000 men. The same day he 
learned that the president of the Confederacy, Jefferson Davis, had 
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taken measures for the granting of letters of marque. Ten days 
later came the news of the proclamation of the blockade. It was 
then that the British Government decided to consider the Confed- 
erate States as belligerents in the war which had just begun. May 
13 the proclamation of neutrality was published; it expressed the 
desire of the British Government to maintain a strict impartiality 
in the contest between the Government of the United States and a 
certain government calling itself " the Confederate States of 
America ; " it enumerated the prohibitions contained in the Act of 
July 3, 1819, " on foreign enlistments ; " it declared that in the 
eyes of Europe war existed. June 10 France also published a decla- 
ration of neutrality. Other governments followed. 

Never did Great Britain, France nor any other state recognize 
the Southern Confederacy as a new state; but the recognition of 
belligerency secured important advantages for the rebels. It has 
generally been maintained that the decision of the British Govern- 
ment was justified in fact and in law. However, it deeply wounded 
public opinion in the Northern States, whose dignity and honor 
seemed touched by such a measure. It is to be observed, however, 
that the Northern States themselves treated the soldiers of the South 
as belligerents by proclaiming them traitors and insurgents. It is 
true that these same Northern States did not wish the validity of 
the letters of marque of the pretended Confederacy to be recognized 
at any price. In 1856 the United States had not adhered to the 
rule of the Declaration of Paris : " Privateering is, and remains 
abolished," because they desired the reform, which, in their opinion, 
should in law and fact complete this rule: this reform consisted in 
the proclamation of the principle of the inviolability of enemy pri- 
vate property at sea. In 1861 the government did not wish to have 
recourse to the granting of letters of marque, because it feared that 
by such an action it would appear to recognize that the insurgents 
formed an independent state; it declared that it would treat all 
privateers supplied with letters of marque by the Confederacy as 
pirates, because the Confederacy was in revolt against the legitimate 
authority and could not be considered a sovereign and regular gov- 
ernment. The defenders of the policy adopted by Great Britain 
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strongly asserted the fact that Lincoln's proclamation of April 19, 
1861, recognized the necessity of applying the laws of the United 
States and the " principles of the law of nations " to the fight against 
the South; they also asserted that the blockade having been pro- 
claimed, the vessels of the different powers were treated as neutral 
vessels, which implied a state of war between the Union and the states 
which had seceded. Lord Russell, later, was to advance this 
argument : 

It was the Federal Government which, in assuming the belligerent 
rights of blockade, recognized the Southern States as belligerents. Had 
they not been belligerents, the armed ships of the United States would 
have had no right to stop a single British ship upon the high seas. 

In 1863 Charles Sumner rose vigorously against the proclamation 
of neutrality of Great Britain. He maintained that she had by that 
act declared that she wished to observe an absolute neutrality between 
the two parties, and that she thus placed on a footing of perfect 
equality, on land and sea, the national government, her old ally, and 
a faction which had revolted in the name of slavery. He said that 
this decision, in itself, and above all in the promptness with which 
it was rendered, had been a mistake if not a crime ; France, Spain, 
Holland and Brazil had not delayed in following this example. He 
added that the recognition of the belligerent status on land could not 
have serious consequences, but that it was different in the case of the 
recognition of belligerency at sea ; to make this concession was in fact 
to countersign the letters of marque of the Southern privateers. 
Without this indorsement they would have been outlaws and could 
not have entered any port; they could not have flown a flag nor 
carried arms. 

At this period Charles Sumner was the chairman of the Senate 
committee on foreign affairs; his official position was therefore ex- 
ceptionally high and considerable authority was attached to his opin- 
ion. He invoked the rules of international law in support of what 
he said on this subject. He maintained that the claims of the rebels 
were especially rebutted because they had no port where it was pos- 
sible to take the prizes in order to submit them to competent tri- 
bunals. He added this further reason, that the rebel vessels which 
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exercised the rights of belligerents, had all been constructed in Eng- 
land and were given over to acts of depredation without ever being 
entered in a port belonging to their pretended government. The 
war-vessels of the Confederates generally burned the merchant ves- 
sels of the North which they had captured. Sumner drew a conclu- 
sion from these facts: 

Every vessel or every cargo burned by one of the belligerents on the 
pretext that it had no port, bears witness to the fact that on the ocean 
it does not possess the sovereignty necessary to exercise belligerent 
jurisdiction. Would it be claimed, if Switzerland had to maintain a 
war, that she could exercise the rights of belligerent powers at sea? 
Captain Kidd, accused of piracy in 1698, produced an absolutely regular 
commission in order to justify himself ; but the court objected " that 
it did not suffice to show a regular license or commission; it was neces- 
sary to give proof that the captured vessels had been condemned by a 
court of prize. In not having his prizes sanctioned by a competent court, 
Captain Kidd had acted contrary to the commission which he showed, 
contrary to maritime law, and he had rendered himself guilty of piracy. 
He was condemned to death as a pirate and executed." 

Sumner referred to volume V of Hargrave's State Trials. 

IX. 

It is not without interest to note briefly what were the opposing 
forces. Nineteen states had remained faithful to the Union; they 
had a population of 19,152,898 inhabitants according to the census of 
1860 ; the fourteen rebel states numbered 8,520,340 free inhabitants 
and 4,002,996 slaves in the same census. Concerning the population, 
one author, James Kendall Hosmer, uses these words : 

Into the stock of the South, English in speech, in inherited polity and 
traditions, had come a few small elements, in particular a Huguenot 
strain in the east, a strong Scotch-Irish infusion in the central mountain 
region, and Creole French and Spanish blood in the southwest, — all 
elements received generations earlier, and for the most part well assimi- 
lated into a homogeneous population. 

The same author says: 

In the North, the influx from without had been more abundant, more 
varied, more recent; it had been Irish, German, Scandinavian; but the 
English stock had not been weakened ; in language and politics the Anglo- 
Saxon was dominant. 
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The slave population of the South did not revolt ; it continued to 
work for the masters who were fighting principally with the view of 
keeping the workmen in irons. In the political spheres of the North 
it had been feared that a slave war might be added to the horrors of 
a civil war ; the docility of the black population relieved these fears 
and apprehensions. 

The free men of the South were excellent soldiers. In the begin- 
ning they were easily successful against the Northern combatants, 
but the enduring qualities of the latter finally asserted themselves. 
Comte de Paris, who was serving under the Union flag, wrote : 

The Southerners became good soldiers more quickly than the men of 
the North. They were more used to following leaders; their life was 
rougher than that of the Western pioneer: accustomed to privations, 
they were contented with rations which the Federal soldier considered 
insufficient. That was the reason for the rapidity of movement which 
was one of the principal causes of their success. Almost all of them were 
accustomed to fire arms. On the other hand, the Confederate soldier was, 
by intelligence and instruction, inferior to the Northerner. Southern 
society was divided into very distinct classes; the best society alone was 
well informed, and the rest had no education at all. While primary 
education was universal in the North, profound ignorance prevailed 
among the greater part of the inhabitants of the slave states. Neither 
did the Southern armies have in their ranks workmen experienced in all 
trades, such as were found in the armies of the North and which allowed 
every Federal regiment to furnish the force necessary for rebuilding a 
railroad, repairing a locomotive, or running a train. 

On the continent military operations took place within a region 
bordered on the north by a line following the course of the Missouri, 
the Ohio and the Potomac ; on the east and the south by the Atlantic 
coast ; on the west by the frontiers of Texas, Arkansas and Missouri. 
The area was about a million square miles. The Appalachian 
mountains divided this vast country into two almost equal parts ; on 
both sides of the mountains there were numerous navigable water- 
ways. Railroads had been constructed, but the ordinary routes were 
not numerous enough. The character of the land varied: forests, 
prairies, marshes, plains, mountains ; the climate in certain districts 
was tropical; in others there was snow and ice. Military critics 
have called attention to the fact that never yet have European gen- 
erals been obliged to carry on a campaign in such regions, with ar- 
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mies composed of " civilians," unprepared, inexperienced in war- 
fare ; they have shown that all that invention and science could sug- 
gest was accomplished, and that, often before, similar experience had 
been had in Europe. Enormous enterprises were successfully ac- 
complished. To state one example, in 1863 the Federal army in the 
west was obliged to repair a railroad line for 102 miles; 8,000 
infantry were employed on it; these men forged the instruments; 
182 bridges had to be restored ; all this work was done in 40 days. 
In four years there were more than 2,200 engagements, encounters 
and skirmishes ; 149 of these battles resulted in heavy losses of men. 
The number of soldiers lined up by the South has been estimated at 
600,000, while during a given period, the North would have num- 
bered a million men under arms. And this exhibition of strength, 
this tremendous strain lasted, as we have just said, for four years. 
The number of dead is estimated at half a million. 

The Confederates did not have large naval forces ; they could not 
depend upon ports or count upon a fleet; but they had powerful 
assistance from those vessels commissioned by the rebel government 
which did so much evil and damages to the merchant marine of the 
loyal States. It is sufficient to mention the Florida, the Sumter, 
and above all, the Alabama; to give an example, let us recall the 
fact that the Alabama, a small ship of 1044 tons, destroyed 28 
merchant vessels in the last three months of 1862 ; Captain Semmes, 
commander of this vessel, did not even concern himself with the 
outward appearance of observing the laws of naval war ; he had re- 
course to no tribunal and to no procedure ; he burned his prizes in the 
open sea, contenting himself with retaining as trophies the chronome- 
ters of the captured vessels and taking the one humanitarian measure 
of going into English ports to dispose of the crews of the vessels. 

At the beginning of the Civil War the South was successful. For 
some time the battles had no real importance. Both sides were 
making preparations ; thus President Lincoln in his message of July 
4,' 1861, asked Congress for 400,000 men and $400,000,000 ; Con- 
gress voted to put at the disposal of the government 500,000 men 
and $500,000,000. July 21, 1861, the Federal troops attacked the 
Confederate army which was encamped under General Beauregard 
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behind Bull Eun, a small stream which flows into the Ocoquan, a 
tributary of the Potomac. They were superior in numbers; but 
they were beaten. Then followed a long period of inactivity. 
Finally, towards the middle of 1862, the Federal government took 
vigorous measures. 

X. 

In the correspondence of Francis Lieber, in his pamphlets, in his 
legal opinions, are found appreciations, ideas and judgments con- 
cerning the acts of statesmen and the policy of the two govern- 
ments : the Federal government and the rebel government. Besides 
the works signed by the active professor, there were numerous 
anonymous publications by which he expected to influence public 
opinion. It has been noted that he contributed to many newspapers, 
almost as much, a biographer has said, as though he were the editor- 
in-chief. Lieber was, as we have not failed to show, thoroughly 
liberal. In a letter to Alexis de Tocqueville, he summarized his 
creed, 

I own, the older I grow, the more fervently I love liberty, true and 
substantial liberty; and the more I hate absolutism, be it monarchical or 
democratic. 

In political institutions he desired a sufficiently strong central 
power to follow out and complete a given program, but he was equally 
the adversary of tyranny. So far as concerns more especially 
questions relating to a confederation and a federation, he had re- 
ferred to history and showed how too loosely drawn bonds between 
the states of the American Union must end in the ruin of the Union. 
All the tendencies of the South were toward a confederacy of sov- 
ereign states and Lieber did not cease pointing out the danger therein. 
In his inaugural address at Columbia College, New York, February 
17, 1858, he said: 

Confederacies are exposed to the danger of sejunction as unitary gov- 
ernments are exposed to absorbing central power — centrifugal power in 
the one ease, centripetal power in the other. 

He always maintained that the United States were a nation and 
this affirmation implied the right of the Federal authorities to issue 
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orders and the duty of the states, members of the Union, to obey 
these orders. 

November 26, 1860, the dissentient and secessionistic policy of 
South Carolina inspired him with the lines- in which he set off 
against " this return to barbarism," the historical scene where Gari- 
baldi greets Victor Emmanuel with the words " Ee d'ltalia," sym- 
bolizing the resurrection of that noble country. A few weeks before 
he was speaking to his son Oscar, who announced his sympathy for 
the South and who was finally to enlist as a soldier and fight with the 
Southerners against the Federalists ; he told him of his resolution to 
vote for Abraham Lincoln as a candidate for the presidency. Oscar 
Lieber died in one of the first battles, near Williamsburg. Two 
other sons of Francis Lieber, Hamilton and Guido Norman, fought 
under the Union flag. The latter became judge advocate-general 
of the United States army; he wrote, especially, The use of the 
army in aid of the civil power, and The justification of martial law. 

Questions of constitutional law arose from the very beginning of 
the war. Thus the question came up " if the President, as com- 
mander-in-chief, had the authority, as an act of war, to liberate the 
slaves of the enemy." Charles Sumner did not hesitate; he main- 
tained that in case of a rebellion the rights of the sovereign and 
the laws of war authorized such measures. But it should not be for- 
gotten that the Union Government at the beginning of the struggle 
proceeded with the idea of not stirring up the susceptibilities of the 
slave-owners, and did everything to avoid anything that might seem 
to be against slavery. Generals of the Federal armies had given 
orders to emancipate slaves who took refuge within their lines. The 
Government at Washington had these orders revoked. However it 
became necessary to decide upon some line of action. July 22, 1861, 
the Federal Congress passed the act which declared all slaves free who 
were being employed by the rebels for military purposes; it was the 
first of a series of laws against slavery. Every one knows of the appli- 
cation of the theory of contraband to slaves. Several authors did not 
understand the ingenuity of this idea, and they began to criticise 
it on the ground that it was brutal to liken human beings to muni- 
tions of war. A letter addressed to a New York newspaper, The 
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Tribune, May 27, 1861, perhaps suggested the idea of considering 
fugitive slaves as a force which it was possible to use for military 
purposes. "Again," it was said, " the negroes must now be regarded 
as contraband, since -every able-bodied hand not absolutely required 
on the plantations is impressed by the enemy into the military ser- 
vice in the various fortifications." July 30, 1861, General Butler 
wrote to the Secretary of War : 

When I adopted the theory of treating the able-bodied negro, fit to 
work in the trenches, as property liable to be used in aid of rebellion, 
and so contraband of war, that condition of things was in so far met, as 
I then and still believe, on a legal and constitutional basis. 

Public opinion approved and an entire scheme of terminology was 
introduced ; a negro was " a contraband " or also " an intelligent con- 
traband ; " the term was extended to the negro women and children ; 
fugitives were welcomed and assisted. Lieber approved the welcome 
given fugitive negroes. On December 19, 1861, he wrote to his friend 
Charles Sumner on this subject. He said that the soldiers of the 
United States could not consider them except as human beings. 
" Those who have made the rebellion," he added, " ought to reflect 
upon that fact. It is too late now, in the midst of war, to speak of 
rights created or guaranteed by municipal or constitutional law. One 
might as well demand a writ of habeas corpus for a spy whom we 
might happen to arrest." April 1, 1862, he also wrote to Sumner: 
" During the war, let us declare free all the negroes who come to 
us." By proclamation on the first of January, 1863, President 
Lincoln declared the following: 

On this day all persons held as slaves, within any State, or designated 
part of a State, the people whereof shall then be in rebellion against the 
United States, shall be then, thenceforward and forever free; and the 
executive government of the United States, including the military and 
naval authority thereof, will recognize and maintain the freedom of such 
persons, and will do no act or acts to suppress such persons, or any of 
them, in any efforts they may make for their actual freedom. 

In the Instructions for the government of the armies of the United 
States in the field, Lieber affirmed the principle of emancipation. 
Article 43 reads: 
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In a war between the United States and a belligerent which admits of 
slavery, if a person held in bondage by that belligerent be captured by 
or come as a fugitive under the protection of the military forces of the 
United States, such person is immediately entitled to the rights and 
privileges of a freeman. To return such person into slavery would 
amount to enslaving a free person, and neither the United States nor 
any officer under their authority can enslave any human being. More- 
over, a person so made free by the law of war is under the shield of the 
law of nations, and the former owner or State can have, by the law of 
postliminy, no belligerent lien or claim of service. 

XI. 

The Trent affair was on the point of causing war between the 
United States and Great Britain. The Confederate Government, 
■which, at the time of its institution, had sent agents to Europe, de- 
cided to replace these delegates, whose selection had not been a happy 
one; it designated James Murray Mason and James Slidell. Ac- 
companied by two secretaries, the two delegates succeeded first in 
escaping the Federal cruisers; in this way they reached Nassau, a 
port in the British colony of New Providence, and arrived at Havana. 
November 1, 1861, they embarked at Havana on the Trent, a British 
packet which regularly made the voyage between Vera Cruz and 
the Danish Island of Saint Thomas. A transportation line united 
St. Thomas with Southampton. It was then that Captain Wilkes, 
commander of the Federal warship 8cm Jacinto, conceived the idea 
of forcibly seizing the Confederate commissioners during the voyage 
of the Trent from Havana to St. Thomas. He accomplished the 
deed November 8, 1861. Authorizing the Trent to continue on its 
way, Captain Wilkes took Mason and Slidell, and their secretaries, 
to Boston, where they were shut up in Fort Warren. 

In the United States Captain Wilkes and his lieutenant, Fairfax, 
were the objects of praise and congratulations. In England, opin- 
ion was highly excited and the government protested vigorously. 
Eichard Cobden wrote : " Three-fourths of the House of Commons 
will be glad to find an excuse for the dismemberment of the great 
Republic." France, Prussia, and Austria also manifested their dis- 
pleasure at the arrest of the Southern delegates. Captain Wilkes, 
in his report, set forth the reasons which had led to his conduct: 
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I carefully examined all the authorities on international law to which 
I had access, viz., Kent, Wheaton, and Vattel, besides various decisions 
of Sir William Scott and other judges of the admiralty court of Great 
Britain. There was no doubt I had the right to capture vessels with 
written despatches; they are expressly referred to in all authorities, 
subjecting the vessel to seizure and condemnation if the captain of the 
vessel had the knowledge of their being on board, but the gentlemen 
were not despatches in the literal sense, and did not seem to come under 
that designation, and nowhere could I find a case in point. I then con- 
sidered them as the embodiment of despatches. 

The English Government made preparations for war ; it sent sol- 
diers to Canada, it published a proclamation prohibiting the expor- 
tation of saltpetre, powder, cannon, arms and munitions of war. 
Its minister at Washington received instructions which happily were 
modified at the inspiration of Queen Victoria and Prince Albert, 
wherein it was stated that 

Her Majesty's Government were willing to believe that the United 
States naval officer was not acting in compliance with any authority 
from his government, or that if he conceived himself to be so authorized, 
he greatly misunderstood his instructions. 

This grave incident could be closed. The American Government 
declared (what was the truth), that the captain of the San Jacinto 
had acted without instructions ; it set the four prisoners at liberty and 
they were embarked on an English war-vessel and arrived in South- 
ampton January 29, 1862. 

Charles Sumner interpellated the government in a session of the 
Senate. He maintained that the doctrine of contraband could not be 
applied and that Mason and Slidell were no more subject to seizure 
than despatches carried on a neutral vessel. American theories were 
opposed to this, while the English theories authorized the pro- 
ceeding. He proposed to perfect maritime law, to abolish pri- 
vateering, to proclaim the inviolability of private property at sea, 
to abolish contraband, and to suppress the right of visit and search. 

At this time frequent communications were exchanged between 
Francis Lieber and Charles Sumner ; the latter, who was, as we have 
said, chairman of the Senate committee on foreign affairs, often had 
recourse to his learned friend. It was in this way that Lieber 
brought to Sumner's attention the ideas that he had already devel- 
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oped concerning arbitration, the choice of the arbitrator, and of the 
utility of committing the examination of these affairs to some learned 
faculty of law in Europe. He added : 

This would be a fair occasion to propose a congress of all maritime 
nations, European and American, to settle some more canons of the law 
of nations than were settled at the Peace of Paris, canons chiefly or 
exclusively relating to the rights and duties of belligerents and neutrals 
on the sea; for there lies the chief difficulty. The sea belongs to all; 
hence the difficulty of the sea police because they all are equals. I mean 
no codification of international law; I mean that such a congress avow- 
edly convened for such a purpose, should take some more canons out of 
the cloudy realm of precedents, than the Peace of Paris did, almost in- 
cidentally. Suppose Russia, Austria, Italy, Prussia, Prance, Spain, 
Portugal, Denmark, Sweden, England, the United States, Brazil, 
Turkey, — all could be induced to send, each power [representatives], 
(with naval advisers if they chose) does any one who knows how swelling 
civilization courses in our history, doubt that fheir debates and resolu- 
tions would remain useless, — even though the whole should lead, this 
time, to no more than an experiment ? All those ideas that are now great 
and large blessings of our race, having wrought themselves into constitu- 
tions or law systems, belonged once to Utopia. Have I ever told you 
that I always direct the attention of my hearers to a branch of political 
science which I term Utopiology, — the knowledge of all the Utopias of 
philosophy, with their advance-guard ideas and their errors. To respect 
private property at sea, even in peace, was once very Utopian, even when 
Greece flourished in Periclean splendor. I go further still, and say that 
even such a proposition, made with dignity and simplicity, in a dignified 
place, free from all influence of " societies," but in a manly, statesman- 
like way, would be of use, though not adopted. The history of ideas in 
our civilization points almost always to very narrow incipiencies, like the 
beginning of the Osman Empire, — a standard planted before a tent, 
and an Osman that did it. There is a historical embryology that is very 
instructive. I can imagine soma twenty canons settled by such a con- 
gress. — formulating like those of the Peace of Paris, — that would save 
much blood, much treasure, much anger. There is no sickly philanthropy 
in this ; you know that I have no morbid feeling about war ; what I wish, 
I wish it as an earnest publicist and in the name of international states- 
manship. 

Sumner did not want such a congress. Besides, he was opposed 
to all idea of war with Great Britain and he showed the immediate 
dangers of it. These were the recognition of the independence of 
the rebel states by Great Britain and France, the destruction of the 
blockade established by the Washington Government against the 
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South, the loss of the war fleet, the establishment of a blockade by 
Great Britain against the northern states, the destruction of the 
merchant marine, finally the abandonment of the rebel states to the 
commerce and industry of England. 

The reform of the laws of naval war continued to occupy Lieber. 
In 1872 he proposed in the Revue de droit international et de legisla- 
tion comparee, to incorporate the principles of the treaty of Wash- 
ington of May 8, 1871, concerning the obligations of neutrality, in a 
general treaty to be concluded by the principal nations of Europe 
and America. He wrote: 

It would be a good fortune for our race, not only if all sorts of priva- 
teering could be forever abolished, as people have already honorably 
abstained therefrom during the Crimean War, but if the private property 
of belligerents was recognized and respected at sea as it is on land. 
How long must we wait for the realization of this hope? In principle 
the sea deprives all property of its character, even in time of peace; at 
most a special agreement between certain states had the effect of pro- 
tecting property to a certain extent. That was the situation even in 
the time of Thucydides. Later, property began to be respected even at 
sea, in time of peace. Today we ask that it be protected even during 
war. The recognition of property on the sea always follows at long 
intervals, centuries distant, its recognition on land. 

XII. 

At the beginning of hostilities the Confederates had had recourse 
to " partisan " warfare, in other words, war by means of isolated 
companies, which worried and harassed the enemy. They saw in 
this method the surest way of winning. They had even tried to give 
these combatants an organization by making them sign an agree- 
ment and giving them leaders. 

The Federal generals were obliged to take severe measures. In 
July, 1862, General Grant decreed in an order " that persons acting 
as guerillas without organization and without uniform to distinguish 
them from private citizens are not entitled to treatment as prisoners 
of war when caught and will not receive such treatment." 

General Henry Wager Halleck wrote to Lieber and asked him to 
study the question as to what characteristics the bands should possess 
in order to be more than common robber bands. In 1847 Halleck 
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had taken part in the war in California, and after peace was estab- 
lished he had assisted in the organization of the new state. On 
the breaking out of the Civil War he entered military service again. 
In July, 1862, he was appointed general-in-chief of the United 
States, a post which he finally left to give way to General Grant. 
In May, 1861, he had published his book International law or rules 
regulating the intercourse of states in peace and war. 

To satisfy Halleck's wish, Lieber wrote Guerilla parties consid- 
ered with reference to the laws and usages of war in which he goes 
into historical and legal considerations. In his Instructions for the 
government of the armies of the United States in the field, he formu- 
lates in five articles the principal ideas set forth in his work: 
Guerilla parties, etc. We may content ourselves with quoting the 
definition in Article 81 : 

Partisans are soldiers armed and wearing the uniform of their army, 
but belonging to a corps which acts detached from the main body for 
the purpose of making inroads into the territory occupied by the enemy. 
If captured, they are entitled to all the privileges of the prisoner of war. 

It was at the close of 1862 that the Washington Government 
decided to publish a code of the laws of war on land. December 17, 
the Secretary of War, Edwin M. Stanton, formed a commission 
which was composed of Francis Lieber, Major-General E. A. Hitch- 
cock, Major-General G. Cadwalader, Major-General George L. Hart- 
suff, and Brigadier-General T. H. Martindale. They were to con- 
stitute a board to propose amendments or changes in the rules and 
articles of war, and a code of regulations for the government of 
armies in the field, as authorized by the laws and usages of war. 3 

There is no information on the part taken by the generals in 
the work of Lieber ; as has been stated in this Journal by General 
George B. Davis, the order of appointment contemplated a revision 
of the Articles of War, a portion of the statute law of the United 
States, and it is highly probable that the military members of the 
commission were engaged in a study of that portion, leaving the 
broad field of the rules and usages of war to their chairman. Lieber 

s George B. Davis : Dr. Francis Lieber's Instructions for the government of 
armies in the field. V., this Jouenal, 1907, 1:19. 
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seems also to have been in close contact with General Halleck. 
February 20, 1863, he wrote to the latter : 

Here is the projet of the code I was charged with drawing up. I am 
going to send fifty copies to General Hitchcock for distribution, and I 
earnestly ask for suggestions and amendments. I am going to send for 
that purpose a copy to General Scott, and another to Honorable Horace 
Binney. For two or three paragraphs you will observe that we should 
want the assistance of Congress. That is now too late; but we suggest 
to you to decide with the Secretary of War whether it would be advisable 
and feasible to send the code even now, and as it is, to our generals, to 
be a guide on some difficult and important points. 

In the same letter, he said: 

I have earnestly endeavored to treat of these grave topics conscient- 
iously and comprehensively; and you, well read in the literature of this 
branch of international law, know that nothing of the kind exists in 
any language. I had no guide, no ground-work, no text-book. I can 
assure you, as a friend, that no counselor of Justinian sat down to his 
task of the Digest with a deeper feeling of the gravity of his labor, than 
filled my breast in the laying down for the first time such a code, where 
nearly everything was floating. Usage, history, reason, and conscientious- 
ness, a sincere love of truth, justice, and civilization have been my guides; 
but of course the whole must be still very imperfect. 

As we have just seen, the adoption of the rules of war by Congress 
presented difficulties. Legislative machinery is difficult to set in mo- 
tion; April 24, 1863, a general order was issued by the War Depart- 
ment. It was worded thus : 

The following Instructions for the government of armies of the United 
States in the field, proposed by Francis Lieber, LL. D., and revised by 
a Board of Officers, of which Major-General E. A. Hitchcock is presi- 
dent, having been approved by the President of the United States, he 
commands that they be published for the information of all concerned. 

The private character of the Instructions should be noted. Their 
158 articles contemplated a civil war, and consequently if certain pro- 
visions constituted actual penalties, one thought, nevertheless, domi- 
nated it — it is that useless severity should not be used ; but regard 
must be had for persons, and property since it was in reality a ques- 
tion of dealing with fellow-citizens, whom it was desired to bring 
back under the legitimate authorities, and of the management of 
wealth which it was desired to preserve for the community. 
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The Instructions treat of the following subjects: rights of the 
captor in occupied countries, public and private property, protection 
of persons, deserters, prisoners of war, booty on the battle-field, par- 
tisans, spies, flags of truce, exchange of prisoners, parole, armistices, 
capitulation, insurrection. 

Francis Lieber defined war. He said: 

Public war is a state of armed hostility between sovereign nations or 
governments. * * * The citizen or native of a hostile country is 
thus an enemy, as one of the constituents of the hostile state or nation, 
and as such is subjected to the hardships of war. Nevertheless, as 
civilization has advanced during the last centuries, so has likewise 
steadily advanced, especially in war on land, the distinction between the 
private individual belonging to a hostile country and the hostile country 
itself, with its men in arms. The principle has been more and more 
acknowledged that the unarmed citizen is to be spared in person, prop- 
erty, and honor as much as the exigencies of war will admit. 

He insists upon the rights of the peaceful population : 

In modern regular wars of the Europeans, and their descendants in 
other portions of the globe, protection of the inoffensive citizen of the 
hostile country is the rule ; privation and disturbance of private relations 
are the exceptions. 

For the organization of the country occupied by the victorious 
army, Lieber formulated the most moderate principles which the 
Government of the United States had put into practice up to that 
time. The idea of the occupation of enemy territory was formed 
when the right of conquest was rejected as too brutal. By virtue 
of the right of conquest the invaded territory was immediately sub- 
ject to the sovereignty of the victor and its inhabitants became im- 
mediately subjects of the victor. When such results appeared to 
be a monstrous abuse of force, a de facto situation was presented 
which could not be ended until the conclusion of peace. In this 
intermediate status, the invaded country, occupied by the army, 
did not cease to belong in law to its sovereign ; but in reality it was 
under the actual domination of the victor, and therefore it was neces- 
sary to reach a compromise. Problems then arose concerning the 
obligation of inhabitants to respect the de facto authority if they 
wished that authority to give them protection, and concerning also 
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the duties of armies of occupation towards unarmed and peaceful 
citizens. 

In Europe, at the end of the seventeenth century, the capitulation 
of several cities and letters from generals showed that conquest alone 
could not serve to transfer the sovereignty, and that it was necessary 
in order to attain this end, that there be a cession by a treaty of 
peace; but the first great application of the theory was made in 
1814, when the allied armies invaded the empire of Napoleon I. 

In the United States, also at the beginning of the nineteenth 
century, a special form of administration, differing a little from 
that adopted in Europe, was put into effect, it was that of military 
government. The first application of it was made in 1811, when the 
Government of the United States occupied East Florida and pretended 
to punish the Seminole Indians which Spain had not succeeded in 
keeping under control: the Spanish authorities, whose power was, 
however, purely nominal, were replaced ; but we possess scarcely any 
information regarding the American administration which was or- 
ganized. In 1819 Spain ceded the two Floridas ; the United States 
established an almost entirely military government, for which civil 
rule was substituted in 1822. In 1846 Congress declared that a 
state of war existed with Mexico by her own fault; two military 
governments were established, one in New Mexico and the other 
in upper California. It was no longer a question of the law of con- 
quest and annexation because of the fact that the United States had 
been victorious; however, certain acts were performed which re- 
sembled very much a categorical declaration of sovereignty. The 
general-in-chief of the American forces in New Mexico established 
a provisional government, created courts and published organic laws. 
The commander of the naval forces in the Pacific descended on 
Monterey, which was the principal town of the province of Cali- 
fornia; by proclamation he announced that in the future California 
would form part of the United States and that the inhabitants had 
the rights and privileges of American citizens. 

In the War of Secession, the question arose under special condi- 
tions : it concerned the bringing back several states, members of the 
Union, to respect and observe the Constitution, of which these 
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states had violated the fundamental provisions. Again, as soon as 
the Federal army had advanced into the country belonging to the 
Confederacy, they had proceeded to reorganize it: the rebel authori- 
ties were suppressed and loyal administrations were established. In 
certain states, notably in Virginia and Missouri, state conventions, 
elected by the citizens who were loyal to the Union, had been elected 
and were charged with the task of re-establishing legal order; in 
other states the Federal power appointed military governors. Thus, 
February 23, 1862, President Lincoln confided such duties to Briga- 
dier-General Andrew Johnson, and March 4 the Senate confirmed 
the nomination. Johnson set forth his plan. The state govern- 
ment, he said, had disappeared, public property had been destroyed, 
the treasures of the state bank had been stolen, including funds in- 
tended for educational purposes ; he concluded that the Government 
of the United States could not forget its constitutional duty to guar- 
antee to each member of the Union the republican form of govern- 
ment. He made it known that he had been named military governor 
to preserve public property, assure citizens of the protection of the 
law, and re-establish the administration. May 19, 1862, the most 
extensive powers were given by President Lincoln to General Stay- 
ley, as military governor of North Carolina, and June 3, 1863, 
similar powers were given to General Shipley as military governor 
of Louisiana. The commission conferred 

all the powers, duties, and functions pertaining to the office of military 
governor, including the power to establish all necessary offices and tri- 
bunals, and suspend the writ of habeas corpus, during the pleasure of the 
President or until the loyal inhabitants of the State shall organize a civil 
government in conformity with the Constitution of the United States. 

Francis Lieber attributed to the occupant the rights which Ameri- 
can practice gave to him: it was more than the occupation of war, 
such as it had been constituted in Europe, but it was no longer the 
old law of conquest. Paragraph 26 of the Instructions reads : 

Commanding generals may cause the magistrates and civil officers of 
the hostile country to take the oath of temporary allegiance or an oath of 
fidelity to their own victorious government or rulers, and they may expel 
every one who declines to do so. But whether they do so or not, the 
people and their civil officers owe strict obedience to them as long as they 
hold sway over the district or country, at the peril of their lives. 



382 THE AMEBICAN JOUENA.L OF INTEKNATIONAL LAW 

In a civil war the measures taken by those who pretend to possess 
the legitimate authority have a punitive character. That was the 
case in the War of Secession. In the interesting work which we 
have cited General George B. Davis says : 

The war which existed at the date of their [i. e., the Instructions] pro- 
mulgation was strictly internal in character; and, although the belliger- 
ency of the states in rebellion had been recognized by the Federal govern- 
ment, the character of the contest, in many of its aspects, differed 
materially from an external war, in which the belligerent parties were 
independent states. 

The war policy of the United States toward the insurrectionary forces 
was, in the main, in accordance with the laws of war, as those laws 
were then accepted and understood. Its enemies, however, were its own 
citizens, who, for the time, denied its sovereign authority, and refused 
obedience to its laws. Its right to suppress the rebellion, and its right to 
choose its method of doing so, were alike beyond dispute. In the exercise 
of this right it was at perfect liberty to choose any policy between the 
methods provided by its municipal laws, on the one hand, and those 
provided by the law of nations on the other. 

XIII. 

"All the rights that war can give over captives," said Montesquieu, 
" is to so guard their persons that they can no longer injure the 
victor." From a legal point of view, officers and soldiers of the 
armies of the South were rebels, therefore at the beginning of the 
war the generals of the Northern armies prescribed severe measures 
of repression. Again in the month of July, 1862, General Pope 
imprisoned officers of the Confederate troops as traitors and felons. 
The Confederate Government threatened reprisals and not to con- 
sider the officers of the North, who might be obliged to surrender, 
as prisoners of war. Both sides finally admitted the laws of war in 
this respect. It was none the less the fact, however, that there were 
violent complaints of the privations which the soldiers who were 
taken prisoners often had to undergo. Even in the beginning of 
the year 1865, calm men like Sumner and Lieber were obliged to 
express themselves forcibly against ideas formulated by politicians 
who wished to retaliate and inflict suffering on the Southern soldiers 
because the Northern soldiers were inhumanely treated in the camps 
or in the prisons of the South. 
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The number of prisoners was considerable. It is estimated that 
more than 475,000 Southerners surrendered; but about 227,000 
were freed upon parole. About 188,000 Northerners became prison- 
ers, half of whom were liberated on parole. The mortality was very 
large. More than 36,000 Northerners died in the camps or in the 
prisons of the South; more than 30,000 Southerners died in the 
camps or in the prisons of the North. 

The Instructions contained several paragraphs on " parole and 
pledge of parole," and also on " exchange of prisoners." 

Paragraph 44 treats of acts of violence committed by troops. 

All wanton violence committed against persons in the invaded country, 
all destruction of property not commanded by the authorized officer, all 
robbery, all pillage or sacking, even after taking a place by main force, 
all rape, wounding, maiming, or killing of such inhabitants, are pro- 
hibited under the penalty of death, or such other severe punishment as 
may seem adequate for the gravity of the offense. A soldier, officer or 
private, in the act of committing such violence, and disobeying a superior 
ordering him to abstain from it, may be lawfully killed on the spot by 
such superior. 

The Confederates and the Federals had recourse to a very cruel 
manner of carrying on war — the raid — that is to say, an expedition 
made by several hundred or several thousand cavalry into enemy ter- 
ritory to destroy everything that could be useful to the adversary. 
In December, 1862, between 1300 and 1400 cavalry, under the 
orders of Confederate General Morgan, penetrated into the terri- 
tory which had remained loyal to the Union. About the same 
time, the Federal General Carter, at the head of 1100 cavalry, ad- 
vanced into Confederate territory for more than 600 miles, putting, 
the railroad out of service for a distance of 10 miles. Later there 
were many operations of this kind, whose inevitable consequence 
was the ruin and devastation of entire regions. 

At the beginning of 1864, the Confederate Government seemed to 
be in an evil plight ; however, several fortunate battles restored hope. 
It was then that the Federal Government made General Ulysses Grant 
commander-in-chief of all the land and sea forces of the Union. Gen- 
eral Phillip Sheridan was commander of the cavalry. In the month 
of May, Sheridan organized a raid ; 10,000 cavalry, with some can- 
non, made an expedition which has been famous ever since in military 
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history. In the month of October the same general organized a new 
expedition of 12,000 cavalry and thirty pieces of artillery. This 
was the Shenandoah Valley raid. This region had been very useful 
to the Confederate General Lee in furnishing him with supplies and 
men. The French officer, Lieutenant-Colonel Raoul Dupuy, writes : 

Sheridan wished to make the crossing of the Shenandoah Valley im- 
possible for the Confederate army, which had been forced for a long time 
to live on the country. Wherever his cavalry passed, nothing remained. 
Bridges, viaducts, stores, factories, crops, all were destroyed or con- 
sumed by the flames, and from Stanton to Winchester, for a distance of 
about 200 kilometres everything was systematically destroyed. Sheridan 
wrote from Woodstock, October 7, 1864, to General Grant, "All the 
country from Blue-Ridge to North Mountains has been rendered un- 
tenable by a rebel army. I have destroyed about 2,000 barns filled with 
wheat, hay, farm implements, more than 70 mills full of wheat and 
flour. * * * Lieutenant Meigs has been assassinated beyond Har- 
risonburg near Dayton; in reprisal all houses have been consigned to 
the flames." An eye-witness writes, "Along the whole extent of the 
horizon, the atmosphere is darkened by the smoke of a hundred fires; 
at night, a light more brilliant than the sun illumines this scene of 
horror. The orders are to destroy all forage in the mills or in the 
granaries, after having taken the quantity necessary for the army. The 
execution of the orders has been implacably carried out, and in many- 
cases dwelling houses near the granaries have been burned during the 
destruction of the latter. Cattle of all kinds to the number of more 
than 5,000 head have been carried away from the farms; poor and rich 
have suffered alike; some people have lost everything. * * * The 
desolation is terrible. During the present summer the valley can not 
support more than half of its inhabitants. The most absolute destitution 
prevails in families who formerly enjoyed extravagant luxury. * * * 
The county of Eockingham has lost in value the equivalent of twenty-five 
million dollars." 

General Sherman also caused a great deal of devastation in his 
march through Georgia and the Carolinas. In speaking of one of 
his expeditions he wrote to General Halleck, December 24, 1864: 

I attach more importance to these deep incisions into the enemy's 
country, because this war differs from European wars in this particular ; 
we are not only fighting hostile enemies, but a hostile people, and must 
make old and young, rich and poor, feel the hard hand of war, as well 
as their organized armies. 

It was Sherman who gave us the famous expression, " War is 
Hell ! " 
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In May, 1863, Lieber had shown General Halleck the necessity 
of respecting the property of citizens and he had made him promise 
to publish a strong order calling attention to the paragraphs of the 
Instructions which prohibit the destruction of private property. He 
told the general that he had learned from letters that in the west 
and south the useless devastations of the Federals had caused incal- 
culable injury ; they demoralized the troops, they annihilated wealth, 
they made a return to a state of peace more and more difficult. 

It is not out of place to tell in a few words of the efforts which 
were made to assist the wounded and lighten the suffering of the 
victims of the war. The principal organization was the Sanitary 
Commission of the United States, whose methods were imitated and 
applied by the committees which were formed in Germany and 
Austria, in the war of 1866. The Sanitary Commission established 
many hospitals and received more than seven million dollars which 
were devoted to taking care of the sick and wounded; under the 
direction of this commission there were more than 7,000 committees. 
In addition, it is estimated that 202 general hospitals were estab- 
lished by the Union Government; 136,394 beds were successively 
occupied by more than two million sick and wounded. It was noted, 
too, that although the Federal armies suffered much from disease of 
the respiratory organs and typhoid fever, they did not suffer at all 
from epidemics such as had formerly attacked European armies so 
vigorously. 

XIX. 

The international questions raised by the attitude of England oc- 
cupied Francis Lieber. In the course of the War of Secession the 
American Government on several occasions called the attention of the 
British Government to the necessity of giving more definite terms 
to the Act of 1819 concerning foreign enlistment. The depredations 
committed by vessels built or equipped in England itself soon gave 
the gravest reasons for bad feeling. Following the principal propo- 
sition which the Secretary of the Department of State was to formu- 
late in 1869, the proclamation of the Queen, May 13, 1861, in con- 
coding rights of belligerency to the insurgents, had raised the latter 
to a level with the nation they were trying to overthrow ; it was pre- 
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mature because it was not necessary and it was inimical because it 
was premature. Before that proclamation, the trouble was simply 
a local insurrection ; it lacked the name of " war " to germit it to be 
a civil war and to have the advantages of the laws of maritime war 
and other laws of war. 

June 19, 1864, was the date when the Kearsage destroyed the 
Alabama off Cherbourg. Then American opinion against England 
began to speak with ever increasing strength and to insist on the re- 
sponsibility of England. Before this, Charles Sumner, who — it is 
good to recall the fact — occupied the important position of chairman 
of the Senate committee on foreign affairs, and who was in constant 
touch with President Lincoln and Seward, Secretary of State, had 
already written to Francis Lieber, asking him certain questions con- 
cerning the Alabama and the attitude of Great Britain. In a letter 
of January 6, 1864, Lieber replied that he had no doubts concerning 
the outcome and that reparation would certainly be secured, since 
international equity and fairness were on the side of the United 
States. 

At the close of the month of November, 1864, the difference with 
Great Britain took on a new phase. The opportunity for an inter- 
national arbitration and the utility thereof were at first defended by 
several eminent people. At this time Thomas Balch set forth his 
ideas before President Lincoln. May 13, 1865, the New York 
Tribune published his letter in which he proposed to submit the 
American and English claims to a court of arbitration. " The best 
manner of composing such a court of arbitration," he added, " would 
be that each party should select some competent jurist, those two to 
select an umpire." It is proper to observe, as does James Lorimer, 
the illustrious Edinburgh professor, that the tribunal which sat at 
Geneva was only a fuller realization of Balch's original conception 
by a larger infusion of the neutral element. Let us add that Lorimer 
thought it well worth consideration, whether, on all future occasions, 
the commissioners ought not to be appointed exclusively from 
neutrals. 

Lieber took part in the different discussions which occurred in 
the United States concerning this important problem. September 
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17, 1865, he addressed an open letter on international arbitration 
to Secretary of State Seward. This letter attracted wide attention. 
Lieber brought out the inconveniences attending the custom, often 
followed, of selecting a monarch or a president of a republic, who 
directs his minister of justice or some similar high functionary to 
take the case in hand ; the minister or the high functionary appoints 
some counsellor or some commission to make a report to him which 
he lays before the nominal arbiter, and those who really decide 
are unknown or at least bear no public responsibility. The learned 
professor advised the government to lay the whole subject at issue 
before the law faculty of some foreign university. He mentioned 
the faculty of law of the University of Berlin, with the interna' 
tional jurist Heffter in it, or, if Prussia were considered too much 
of a great power, the law faculty of Heidleberg or of Leyden. 

The Civil War had ended in the months of April and May, 1865. 
April 9 the army of Virginia, under the command of Lee, had 
surrendered to General Grant: officers and soldiers had to promise 
not to take up arms against the United States so long as they were not 
regularly exchanged, and were then given their freedom. In April 
and May the other Confederate armies submitted under the same 
conditions. By the end of May hostilities were no longer in progress 
anywhere, and the soldiers of the Federal armies were disbanded 
and sent home. June 6 the Southern prisoners shut up in Northern 
posts were freed. Victory was a fact; there was neither vengeance 
nor cruel repression, but as soon as possible all citizens were restored 
to the enjoyment of their rights. Pax, tranquilla libertas, to em- 
ploy the old definition. 

The war being over, the government confided to Lieber the task 
of examining the rebel archives, that is to say, the papers and docu- 
ments which had been taken from the Confederate authorities and 
collected in the War Office at Washington ; the object was political ; 
they wanted to know especially whether the Southerners had had cor- 
respondence with Canada; but nothing was proved. A short time 
afterward the Secretary of War conceived the idea of establishing a 
chair of the laws of war at the Military Academy at West Point. 
Lieber was to be called there. But the project was not carried out. 
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Besides Lieber had retained his position at Columbia College, and 
he continued the course of his work and study. 

Edward Lillie Pierce, author of a book on Charles Sumner, has 
made an interesting sketch of Lieber. He wrote : 

Dr. Lieber's brain was always teeming with projects of authorship, and 
in order to carry them through he set his best friends to tasks which it 
was not easy to perform, and sometimes put their good nature to a strain. 
But with his robust understanding, his vast knowledge and his varied 
experience, he gave them as much as he received. His conversation, 
always fresh, original and sparkling with reminiscences, charmed the 
young of both sexes, and stimulated thought and study. Sumner found 
in him an excellent guide in the departments of political ethics and 
philosophy; and during our Civil War, often sought his views on ques- 
tions of international and public law. Lieber's answers given with great 
promptness, were always conspicuous for their good sense and knowledge 
of precedents. 

His study on Nationalism and Internationalism appeared in 1868. 
Lieber considered national politics as the normal modern type, but 
to him nationalism did not in any sense mean centralization. He 
showed, too, how civilized nations constitute a community and every 
day form a republic of nations under the protection of international 
law. He remarked that at the very moment he was writing, this law 
was extended over non-Christian countries. His description of the 
nation was important because it enumerated among its characteristics 
not only language, literature, institutions, but also the feeling of its 
citizens that they form an organic unity with one another, and their 
consciousness of a common destiny. 

Events in Europe and especially the struggle of France and Ger- 
many occupied Lieber a great deal during this period. It is un- 
necessary to recall his ardent love for his fatherland. During his 
long stay in the United States he had always been full of the 
idea of German unity. His correspondence bears numerous traces 
of this, and, it must be confessed, there are some passionate passages. 
We recall his words in 1848 when he said that German unity would 
not be realized without blood, and that war against the hereditary 
enemy would again be necessary. In April, 1866, on the eve of 
the Austro-Prussian war, he wrote to Bluntschli, and said that Ger- 
many ought to accomplish its unity under one chief, and destroy its 
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principalities. " One of the greatest processes in all history," he 
added, " is the process of nationalization still going on on the con- 
tinent. Europe is with us." April 26, 1867, he wrote to Mitter- 
naier, the illustrious professor at Heidleberg, that he did not see 
how war with France could be avoided : the simple reason was that 
France would not renounce her absurd and pretended leadership of 
civilization. He added: 

The great question of this era is the coexistence of many of the leading 
races or nations united by the same international law, religion and 
civilization, and yet divided as nations. Among the ancients one State 
always ruled, but we, the Cis-Caucasian race, are becoming more and 
more united in one great confederation, binding together all nations. 

When the terrible war broke out Lieber wrote some cruel words; 
November 5, 1870, he said in a letter to Bluntschli that the Ger- 
mans ought to hold fast to Alsace and Lorraine, and, if possible, to 
Luxemburg. 

From the earliest publication of the Revue de droit international 
et de legislation comparee, which Kolin- J aequemyns, Asser and West- 
lake had founded in 1869, Lieber became a collaborator. Thus sev- 
eral articles from his pen appeared in this review. In his study 
entitled Concerning the value of the plebiscitum in international law 
there unhappily appeared strong anti-French sentiments. In another 
study he advocated a useful reform. " What we need," he said, 
" is not a single guiding nation, but a republic of nations bound 
together by a common civilization, by one international law, by 
like signs of communication ; by similar arts and institutions." He 
showed the immense advantages of a uniform standard of value, 
that is to say, a common money, and identical measures of weight, 
length, volume, heat and atmospheric pressure. Another article is 
devoted to the sale of arms and munitions of war by the United 
States. It concerned the arms and munitions of war in the pos- 
session of the War Department and unfitted for use in the United 
States. The sales were made to commercial agents during the 
Franco-German war ; these sales continued, and it appeared that the 
French Government had made considerable purchases. The Ameri- 
can Government called attention to the fact that these sales were 
begun before the Franco-German war and could continue during 
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that war provided they were made in good faith. Lieber criticised 
this point of view. 

Lieber frequently expressed himself regarding the codification 
of international law. He had no desire for a codification by the gov- 
ernments ; he demanded the approval of this law by science, without 
any official character. April 16, 1866, he wrote to Bluntschli who 
had informed him of his intention to compile a code of the law of 
nations in the middle of the nineteenth century. He approved the 
idea and recalled the fact that he had himself already proposed the 
meeting of a congress of four or five of the most distinguished jurists 
to decide several important questions of international equity; at 
first he had thought of a congress of an official character, but it 
soon became evident to him that an unofficial congress would be 
better. In May, 1869, he announced himself as opposed to the idea 
of Field, who proposed the composition of a code of international 
law and its adoption by the governments : the strength of the law of 
nations, he said, was in the fact that reason, justice and equity speak 
through the medium of private individuals. 

Lieber was even distrustful of any permanent court of nations. 
He did not cease to call himself a partisan of arbitration, he men- 
tioned the fact that he had recommended the choice of faculties of 
law of renowned universities as arbitrators; but he declared that 
the realization of the idea of a high international court would not be 
desirable nor efficacious. Doubtless we do not need to share this 
opinion; however, it must be noted, because Lieber himself re- 
turned to the subject several times, especially in his letter of July 10, 
1872, to the Swiss General Dufour. 

In writing the history of the Institute of International Law, 
Eolin-Jaequemyns told how he was led to initiate the enterprise. 
In the month of September, 1871, Francis Lieber had written to him 
that for a long time one of his favorite ideas had been that of a 
congress which should be composed of the principal international 
jurists, not an official body, but public and international, and meet- 
ing for the purpose of solving a few important and still doubtful 
points. Later Bluntschli wrote in a notice that the project of Eolin- 
Jaequemyns was merely a further development of the original idea 
of Lieber which was at the bottom of the whole scheme. 
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Endowed by nature with a vigorous physique, Lieber had preserved 
intact the faculty of devoting himself to intellectual occupations. In 
1872 he had begun the composition of an important work on the 
American Constitution which was to bear the title The rise of our 
constitution and its national features, but he was able to write only 
a few chapters. In the closing days of September he was attacked 
by a slight indisposition; no danger seemed to threaten him, but on 
the afternoon of the 2d of October, when he was listening to his 
wife, who was reading aloud to him, as was her custom, he gave one 
cry. Death had taken him. 

XV. 

As we have seen, the life of Francis Lieber was singularly varied 
and active. When a very young man it was given to him to work 
for ideas, to sacrifice himself for them, to struggle against those 
whom he considered oppressors and despots. Thus, almost on the 
threshold of existence, he knew the joys of self-denial. His life, 
besides, was singularly unified, in spite of all its experiences and 
apparent variations ; to summarize it, it is sufficient to think of his 
main idea, of his love for liberty, and progress, which is impossible 
without liberty. He never ceased to desire the reign of law and 
justice. In his books, his pamphlets, his lessons, he exercised an 
undeniable influence over his contemporaries; and a still greater 
glory was reserved for him: he prolonged this influence beyond the 
period of his own existence, and by the Instructions for the govern- 
ment of the armies of the United States in the field he had, and he 
will have for a long time to come, an influence not only upon his 
adopted country, but upon Europe and on the countries of the entire 
globe. Lieber himself had confidence that the Instructions would 
last. We have mentioned his judgment ; he thought that the Instruc- 
tions would do honor to the United States, would be adopted as a 
basis for similar works by the English, French and Germans, and 
would form a contribution by the United States to the stock of 
common civilization. It is a fact that the effect has been much 
greater. The ideas of the American publicist have penetrated not 
only the scientific world through the works of Bluntschli, but by the 
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work of the conferences of Brussels in 1874, and The Hague in 
1899 and 1907, they have penetrated international politics. 

At the Brussels Conference of 1874, called on the initiative of 
the Russian Emperor, Alexander II, thirteen states were repre- 
sented ; the United States was not there. The conference had been 
concerned with a Project of an international convention concerning 
the laws and customs of war. In the very first session, July 29, the 
President, Baron Jomini, Russian delegate, explained that the idea 
of the Project of a convention, etc., had been suggested by what had 
occurred in the United States and the War of Secession : 

The rules of President Lincoln to lessen the sufferings of war are 
fresh in the memories of us all. International struggles have an incon- 
testable analogy to the civil war which rent the American Union. There 
is, indeed, a close solidarity among all international interests. War 
interrupts economic relations, makes us fear other wars, necessitates the 
maintenance of costly armies. It is therefore highly desirable to be able 
to regulate their increase and size. 

Later, Frederick de Martens, who had edited for the Russian 
Government a project of an international convention concerning the 
laws and usages of war, and who had been one of the delegates of 
that goverment to the Brussels Conference, recalled the part taken 
by Lieber in the codification. In his book on Peace and War he 
mentioned the fact that Abraham Lincoln wished to decrease wide- 
spread misfortune, and prevent the excesses of violence and arbitrary 
acts. He added: 

To accomplish this project the President charged Lieber, the well 
known American author, with the task of writing a plan of a code. This 
plan was then promulgated. * * * Thus the honor of having taken 
the initiative in defining with precision the customs and laws of war is 
due to the United States and to President Lincoln. 

The Project of a declaration worked out by the Brussels Confer- 
ence was not approved by the powers represented. A second con- 
ference was to effect the completion of the work, but January 20, 
1875, the English Government made known its intention not to take 
part in the negotiations having in view the continuation of the work. 
In 1899, Czar Nicholas convoked the Peace Conference, and invited 
the powers in the circular program to revise the declaration worked 
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out in 1874, which had remained unratified. In the session of 
June 5, 1899, of the second sub-commission, Frederick de Martens 
again mentioned the name of Francis Lieber with praise, and de- 
clared that the initiative taken by Alexander II in 1874 would attach 
to the Instructions drafted by the celebrated publicist at the request 
of Lincoln. 

By the Convention concerning the laws and customs of war on 
land of July 29, 1899, twenty-six states, among whom was now found 
the great American republic, agreed to give to their armed forces on 
land instructions in accordance with a set of regulations which was 
annexed to the convention. And thus ended the criticism against 
the work of 1874, that it was difficult for a state itself to proclaim 
the legality of the measures which its victorious enemy should take 
in case of war ; each of the states affirmed and determined the rules 
which it agreed to apply. However that may be, the work of 1899 
was taken up again, so far as the laws and usages of war on land 
are concerned, in 1907, by the Second Peace Conference, where the 
representatives of forty-three states were seated this time. The work 
of Francis Lieber was consecrated anew, and was completed by a 
provision borrowed from the work of the Institute of International 
Law. It was stipulated that a belligerent party which violates the 
provisions of the regulations shall, if the case demands, be liable to 
pay compensation; and that it shall be responsible for all acts com- 
mitted by persons forming part of its armed forces. 

The representatives of the powers certainly owed homage to 
Francis Lieber, who was, in short, one of the most brilliant and 
most deserving initiators. It may even be asked whether the men- 
tion made by Jomini and Martens are sufficient compliments to the 
importance of the services rendered. But the occasion may arise 
to complete what has been done. The fiftieth anniversary of the 
promulgation of the famous Instructions will soon be here. Why 
should not the adopted country of Francis Lieber and the European 
continent hold a special commemoration on this occasion ? It is 
well to recognize and honor those who have been benefactors of 
humanity, and Francis Lieber can indeed command a place among 
them. Ernest Nys. 



